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THE POWER OF THE 
SUPREME COURT: 


How Much Is Enough? 


“Curb the Court before it destroys the nation!” 

That’s one example of the warnings these days from critics 
of the United States Supreme Court. 

Why is the Court under fire? 

Should its power be curbed, or not? 

To help answer these questions, let’s take a look at the 
criticism, at recent Court decisions, and at the role of the 
Court in the American system of government. 


CRITICISM OF THE COURT 


There is no doubt about the vigor of present criticism. 
The 1958 session of Congress was noteworthy for its attacks, 
with anti-Court bills missing enactment by the narrowest 
of margins. The 1959 congressional session is likely to pro- 
duce even more vigorous attacks, with efforts to curb the 
Court perhaps successful. 

For an earlier example of criticism as harsh and serious, 
one must look back 20 years or more to the days when “the 
nine old men” were declaring piece after piece of New Deal 
legislation unconstitutional, thus incurring the wrath of the 
Administration and Congress. President Franklin D. Roose- 
velt’s proposed remedy to head off further decisions that 
might wreck the New Deal recovery program was known 
as the “Court packing” bill. The idea was that Congress 
should pass a law empowering the President to appoint up to 
six additional members of the Court, all six, presumably, 
friendly to the cause of the New Deal. It was thought that this 
would create a court majority which, in reviewing the con- 
stitutionality of New Deal legislation, would henceforth say 
“O. K.” But the judicial reform bill, after a bitter fight, 
failed to get through Congress. 

TODAY’S PROPOSALS 

Today, anti-Court proposals are more varied, and, if possible, 
more drastic than they were back then. 

The range includes such bills as one which would prevent 
the Court from reviewing lower court decisions in five im- 
portant categories of cases, such as cases involving the work 
of congressional committees and those involving the federal 
loyalty and security program. The effect would be to place 
final authority in such cases in the Jower courts—for example, 
Srinctils by 6. then the 11 circuit courts. of appeal and the state supreme courts. 
This, supporters of the idea feel, would tend to make decisions 




















































































































EDITORIAL ADVISORY COMMITTEE: Dr. James W. Fesler, Professor of Government, Yale University; Dr. Kent Roberts 
Greenfield, Chief Historian, Department of the Army, Washington, D. C.; Dr. Allan Nevins, Professor Emeritus of American 
History, Columbia University, President of the Society of American Historians; Dr. Robert Spiller, Chairman of the 
Department of American Civilization, University of Pennsylvania, former President of the American Studies Association. 





Editor: Townsend Scudder, President of the Center. 





First Printing, March, 1959 Copyright 1959 by the Center for Information on America 








reflect regional attitudes on particular questions. 

Another proposal would reverse the effects of four of the 
Supreme Court’s recent decisions relating to loyalty and 
security questions. For example, it has been proposed that 
legislation be passed permitting the states to enact their own 
anti-subversion laws. This proposal is aimed at revising a 
Supreme Court decision in a 1956 case — that of the State 
of Pennsylvania versus Steve Nelson. At stake in this case 
was the Supreme Court's decision that the Smith Act, passed 
by Congress in 1940, prevents individual states from prosecut- 
ing persons accused of conspiracy to teach and advocate the 
overthrow of the Federal Government by force and violence. 
The proposed bill seeks to make the point that the 1940 
statute intended no such thing, and that Pennsylvania was 
entirely within its rights in prosecuting Nelson on the charge 
of conspiring against the Federal Government. 

Incidentally, the Supreme Court decision did not affect 
the authority of a state to prosecute conspiracies directed 
solely against itself. 

Another bill would limit the Supreme Court's jurisdiction 
in cases involving the authority of a state to regulate admis- 
sion to the practice of the law in the courts of the state. 
This bill is ostensibly directed against the Court’s recent 
decisions in cases from California and New Mexico in which 
it was held that a state may not refuse persons the right to 
practice law because of—among other things—past member- 
ship in the Communist Party. But one possible effect of 
such legislation would be to deny the Supreme Court any 
authority to prevent discrimination against Negro lawyers 
who apply for admission to state bars. 

These measures, though they failed to pass, attracted con- 
siderable support in the 85th Congress. Measures like them 
in the 86th Congress may be even more strongly supported. 


WHY IS THE COURT UNDER FIRE? 

What accounts for this hostility? It goes so far as to result 
in “judge bites judge” — for a resolution passed at the 1958 
national convention of supreme court justices expressed the 
view that the U. S. Supreme Court has been invading rights 
reserved to the states under the Federal Constitution. It is a 
hostility shared also by many a private citizen. 

There seems little doubt that much of the present feeling, 
and not only in the South, began with the 1954 decisions pro 
hibiting segregation in the public schools. The flames were 
fanned higher in 1957 when the Court handed down a group 
of civil liberties decisions invalidating the convictions for 
contempt of persons who refused to testify before legislative 
investigating committees, of defendants in federal criminal 
trials, and of people accused of conspiring to teach and ad- 
vocate the violent overthrow of the Government. This raised 
a hue and cry that the Supreme Court was “soft on Com- 
munism” and was assuming powers that belong to the legisla- 
tive and executive branches of the Federal Government. 
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DO COURTS LEGISLATE? 


The 1954 anti-segregation decision was by far the most 
noteworthy occasion in recent years that the Supreme Court 
was charged with making law, regardless of the provisions 
of the Constitution, instead of confining itself to testing 
the constitutionality of law. In fact one nationally-circulated 
magazine went so far as to accuse the Supreme Court justices 


of saying, in effect: “It is our instinctive judgment that 
Southern children of both races should attend the same 
schools; therefore, we care not a whit for our sworn oath 
to the Constitution.” 

These are serious charges. What basis have they in fact? 
Has the U. S. Supreme Court departed from its traditional 
role? What zs its role? How does the Court work? 

One would be on insecure ground to deny an element of 
legislation in Supreme Court decisions. 

The Supreme Court, and this goes for other courts, too, 











does not pass statutes. That is the function of the legislative 
branch. Nor does it “ordain and establish” constitutions. That 
also is part of a legislature’s work. But though the Court does 
not do these things, the very nature of the judicial process 
calls on the Court to interpret statutes and constitutions. 
Interpretation means figuring out the meaning and intent of a 
constitutional provision or law, and therefore contains an 
element of the complex law-making process. If a statute or 
constitutional provision, as far as its language shows, happens 
to include one course of conduct or the other, some authority, 
when the question is raised in a legal proceeding, has to 
decide which meaning is correct. Otherwise, chaos and con- 
flict are bound to result. Ever since Chief Justice John 
Marshall’s time, early in our history, it has generally been 
believed that this function belongs with the Court. 

The school segregation decisions are merely one example 
of legislation through judicial decision, but, being on a highly 
controversial matter, they have caused plenty of heat. 

Let's consider another case where the legislative element 
entered into a Supreme Court interpretation, back in 1810, 
on a hot question which has long since cooled off. It started 
when a state legislature passed a law taking away a grant of 
land to a private individual made during the previous session 
of the legislature. Naturally the loser of the land didn’t like 
this. The constitutionality of the law taking away the land, 
after it had been given, became an issue before the Supreme 
Court of the United States. Article I, Section 10, of the Con- 
stitution includes a clause that reads: “No state shall . .. make 
any ... law impairing the obligation of contracts . . . .” This 
clause gave the Court some guidance in seeking to settle the 
case. But not quite enough. For instance, what, specifically, 
is meant by “contracts”? Is a grant of land by a state to 
private individuals, as in this case, a contract? Did the Found- 
ing Fathers intend, with this contract clause, to prohibit states 
from taking back grants of land to individuals? Even if 
a grant of land can be said to be a contract between the state 
and the persons to whom the land is granted, did the Found- 
ing Fathers intend to prohibit the impairment of the obliga- 
tion of this kind of contract—that is, a public contract? The 
records of the Constitutional Convention of 1787 are not 
altogether clear, but what evidence they contain seems to in- 
dicate that the states were to be limited only with respect 
to contracts between private individuals. Yet the Supreme 
Court in this instance held that a grant was a contract, that 
the Constitution prohibited impairment of the obligation 
of public as well as private contracts, and that, therefore, the 
law revoking the grant of land was unconstitutional. 

The Court’s opinion was written by Chief Justice John 
Marshall. Marshall made law in the sense that he invalidated 


a state law by finding a clause in the Constitution that, be 
said, prohibited such state laws. The example could be multi- 
plied a hundred fold, but the point is simple: such constitu- 
tional clauses have no specific meaning until courts provide 
them a meaning in the regular process of deciding cases. 


THE 1954 SCHOOL SEGREGATION CASES 

The decision in the school segregation cases is parallel. 
Here the state laws provided for the segregated school system, 
and the constitutionality of these laws became an issue in cases 
before the Supreme Court. It was alleged by the Negro plain- 
tiffs that the “equal protection” clause of the Fourteenth 
Amendment prohibited states from making such laws (“... 
nor shall any state .. . deny to any person within its jurisdiction 
the equal protection of the laws”), and the Supreme Court 
agreed. Did the men who proposed and the men who ratified 
the Fourteenth Amendment to the Constitution intend to pro- 
hibit school segregation? Does the plain meaning of the words 
support this interpretation? Once again the records as to the 
intent of the framers are not clear. If there were no doubt as 
to the meaning, the Court could make the obvious interpreta- 
tion and avoid any suspicion of having legislated. But—almost 
by definition—the Supreme Court has as its job the considera- 
tion of cases where the Constitution is mot clear. 

Once it is understood that the courts cannot avoid making 
law, in the sense that the judicial function requires them to 
provide specific meaning to the words of a statute or of a 
constitution, the question of whether or not the Supreme 
Court should legislate is aside from the point. 

What still remains very much to the point, in the school 
segregation cases, is whether or not the Supreme Court's 
interpretation of the “equal protection” clause is a valid and 
reasonable one. 

Though cooking up a fictitious example may not be an 
entirely legitimate way of clarifying this point, perhaps it 
may help to shed light on the “equal protection” clause. Let 
us therefore ask ourselves whether it would be constitutionally 
permissible for a state to insist that all red-headed people must 
attend separate schools and sit in the rear of buses. Or let’s 
shift the example to beliefs, and ask if the state can pass and 
enforce laws requiring all Methodists, or Catholics, or Presby- 
terians, or Jehovah’s Witnesses to attend separate schools and 
to sit in the rear of buses. 

The Constitution seems to have a pretty clear answer to 
that. 

Yet there are some ways, it should be noted, in which it 
seems pretty well established that the “equal protection” 
clause does mot prevent a state or the Federal Government 
from setting up “reasonable classifications” of persons — such 
as earners of higher incomes, who must therefore pay higher 
income taxes, or non-veterams, who therefore lack certain 
advantages accorded to veterans. And, by the way, can we 
discriminate in favor of gifted children by assigning them to 
special sections or even special schools? 

To return to the red-heads, if one contends that a state 
may not discriminate against red-heads, or the members of 
religious groups, but that it és permissible under the Con- 
stitution to discriminate against Negroes, then one is forced 
into the position of arguing that the constitutional situation 
of the Negro is unique because he is a Negro. 

Let us take a look at that contention. 

Everyone will agree that before the Civil War the con- 
stitutional situation of the Negro was unique. The question 
then is: to what extent was this situation changed by the 
Thirteenth, Fourteenth, and Fifteenth Amendments? The 
Thirteenth definitely put an end to his status as a slave, the 
Fifteenth gave him voting rights equal to those of white men, 
and as early as 1880 the Supreme Court said of the “equal 
protection” clause of the Fourteenth Amendment: “What is 
this but declaring that the law in the States shall be the same 
for the black as for the white . . . that no discrimination 


shall be made against them by law because of their color.” 

On the basis of this language is it reasonable or unreasonable 
to presume that the intent of the framers of the Fourteenth 
Amendment was to change the constitutional situation of the 
Negro and to accord him every right enjoyed by other Ameri- 
cans? Was the law made by the Court in the school cases 
reasonable or unreasonable? 


“PRECEDENT” AND WHAT FINALLY HAPPENED 
TO THE “SEPARATE BUT EQUAL” CLAUSE 

There is another method of determining the meaning of 
constitutional words, and that is to look at the precedents 
(if there are any) to see how the words were interpreted in 
the past. In the case of the “equal protection” clause we dis- 
cover that, contrary to the 1880 case, the Supreme Court in 
1896 refused to invalidate a state law requiring Negroes to 
sit in separate railroad coaches, so long as those coaches were 
equal to those provided for other passengers. Indeed, it was 
this “separate but equal” principle that the Court followed in 
school cases as recently as 1950. True, these 1950 cases re- 
sulted in decisions favorable to the Negro plaintiffs. But 
the Court did not overrule the principle of “separate but 
equal.” It merely found the Texas Law School for Negroes 
not to be equal to the University of Texas Law School, and 
the same thing applied to the University of Oklahoma. By 
the familiar judicial process of extending the rule, it would 
have been possible for the Court in 1954, in cases in which the 
Negro schools were inferior, to rule in favor of the Negro 
children in secondary schools without departing from the 
“separate but equal” principle. But this it did not do. 

Was the 1954 Court required to follow the 1896 prece- 
dent any more than the 1896 Court was required to follow the 
1880 precedent? We see that precedent is not necessarily 
binding. In the 1954 decisions, it was segregation itself that 
was prohibited. 





DOES THE COURT BASE DECISIONS ON 
ANYTHING OTHER THAN LAW? 


We have still to consider the charge that the Supreme 
Court, in the 1954 segregation cases, based its decisions on 
“the prejudices of sociologists” instead of on established 
legal principles. 

In other fields, the Court has frequently consulted the 
opinions of experts. Let’s consider some examples. 

Fifty years ago a considerable body of evidence collected 
by social workers was introduced in a constitutional case in 
an effort to convince the Supreme Court justices that certain 
employment policies were undermining the health of women 
in the state of Oregon. The justices were persuaded. But 
they still had to make the separate legal judgment that legisla- 
tion designed to improve the health of women by changing 
the conditions of employment was, under the circumstances, 
constitutional. And this they did. 

State public service commissions are required to establish 
rates that permit public utilities to earn a fair return on 
their investment. It would be impossible for courts to de- 
termine whether a return was fair without the assistance 
of evidence of an economic character. 

Several years ago the Supreme Court was faced with the 
task of evaluating rival methods of color telecasting. This 





evaluation could not have been made without resorting to the 
testimony of persons other than lawyers. 

In the school cases the social scientists testified as to the 
psychological damage suffered by the Negro children as a 
result of their being segregated. Even though the Court placed 
some reliance on this testimony, it was still necessary to decide 
the Jegal issue whether school laws having this effect were 
constitutional or unconstitutional. 

Whether we are for or against its judgments on the issues 
involved, it is the Supreme Court's job to interpret the 
Constitution and make its legal decisions—and these are 
examples of how it goes about its work. 

THE STRUCTURE OF GOVERNMENT UNDER 

THE CONSTITUTION 

Let's get back now to the fundamental structure of our 
Government. 

The Founding Fathers, when they drafted the Constitution, 
set up three branches of the Federal Government. Section 1 
of Article I provides that “All legislative powers herein 
granted shall be vested in a Congress of the United States. . . .” 
Section 1 of Article II states that “The executive power shall 
be vested in a President ...” and Section 1 of Article III de- 
clares that “The judicial power of the United States shall be 
vested in one Supreme Court and in such inferior courts as 
the Congress may from time to time ordain and establish.” 

In the Constitution, the Founding Fathers also divided the 
total powers of government between the Federal Government 
and the states. 

In exercising the judicial power assigned to it by the Con- 
stitution, no function of the Supreme Court has proved of 
greater importance than that of judicial review—deciding 
what is or is not permissible under the Constitution. This 
function calls for interpretation of the meaning of the Con- 
stitution itself. 


It is the privilege of the people in a democracy to scrutinize 
their government and judge how well it works. Such scrutiny 
is a natural part of the process of self-government. At various 
times all three branches of the Federal Government have 
been given a going-over. We have looked at the presidency 
and asked ourselves questions about it. The passage of the 
Twenty-second Amendment to the Constitution, prohibiting a 
President from serving more than two terms, is an example 
of actually writing into the rule book something not specifical- 
ly dealt with by the framers of the Constitution. 

We have looked critically at the legislative branch. 

This time, and for pretty obvious reasons, it is the turn of 
the United States Supreme Court. 


In considering the present agitation, we should bear in 
mind that proposals that seek actually to curb the power of 
the Court and proposals that seek to reverse a ruling of the 
Court are two different things. The first type would alter 
the position and function of the Court in our structure of 
government. The second type seeks, instead, to get around 
the question of constitutionality in some matter of national 
policy by different wording in a law, or by a new approach. 
In the seventy-eight cases up to 1957 where the Supreme 
Court has ruled out, as unconstitutional, laws passed by the 
federal legislature, there have been no fewer than twenty-six 
examples where Congress then has passed new legislation 
that had the effect of reversing the Court. There have also been 
occasions where the Court itself has modified its earlier 
decisions. 

In laws proposed today, it is generally not too difficult to 
determine which belong to the first situation described — 
laws that would actually curb the power of the Court — and 
those that belong to the second class, laws that seek to get 
around a particular decision. 

What are our opinions concerning each type? 





1958. 
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